NOTES TAKEN FROM THE LECTURES : CULTURE ANGLAISE

Lecturer:  JL FABRY

Class 4
· Norman England or Plantagenet England (name of the line of kings which starts in 1154 with Henri II and ends in 1485 with Richard III).

The object here is to visualize Plantagenet England, a period framed by 2 important kings, on the one hand Henry II and on the other hand Richard III. 

· After a period of uncertain loyalties England gets a strong King: Henry II.  Henry II dies in 1189 after a reign of 35 years. Henry II is very much a Plantagenet king i.e. French (speaks French and probably some English but no more) Why is he a strong king? ( “The less for god, the better” is going to be one of his hobbies: to limit the power of the church. How? Through  a collection of rules forced upon the Church after meetings and assemblies:  the Constitutions of Clarendon.  
Examples : 

Point 1: If a controversy arises between laymen or between laymen and clerks or between clerks concerning … presentation of churches it shall be treated … in the court of the lord king.
Point 3: Clerks charged and accused of any matter summoned by the king’s justice shall come into his court to answer there to whatever … should be answered there and in the church court..  …       ….     ….     ….
Point 4: It is not permitted for archbishops, bishops or priests of the kingdom to leave the kingdom without the lord king’s permission …
Point 16: Sons of villains should not be ordained without the consent of the lord on whose land it is ascertained that they were born.

However it’s going to lead to a climax after appointing a friend (Thomas Becket), first Lord Chancellor, later archbishop of Canterbury. 
· Thomas as a very good friend of the king was supposed to help Henry II reduce the power of the church. But Thomas identified very closely with the interests of the Church and refused to submit. The king became more and more annoyed. Thomas fled, lived in exile in France. The Pope tried to mediate but finally, in 1170 after one more dispute with the king (over an excommunication of men in the King’s party), Thomas was assassinated in the Cathedral of Canterbury with his skull cleft by sword blows. This created a scandal in Europe and the Pope wasted no time in canonising Becket, turning him into a Saint. (Pilgrimage to a wonderful shrine to venerate the Saint. Years later the king accepted responsibility and was whipped by the monks.  So on balance Henry II was an efficient king, who sowed the seeds of a unified legal system, but as the enormous scandal of Becket’s murder shows could not avoid a running argument with the church ( a phenomenon present elsewhere in Europe: Philippe le Bel and gallicanisme in France, the Investiture Controversy in Germany)
Henry II had married Eleanor of Aquitaine. He had as many sons as he wished. But he also lost a few of them, most notably his eldest who had rebelled against him.  For her role in her sons’ disloyalty Eleanor had to suffer 16 years captivity.  The last two sons were Richard (dies 1199) and John (dies 1216). 

How does Henry II die? He dies from a wound while fighting against his son Richard. (Richard becomes king of England and earns his nickname from his reputation as a warrior and a crusader. However as he was always out of England, he was an absentee king: fighting in France, or a prisoner of Austrians on his return from the 3rd crusade,…He dies childless.
(John is the next King (Reign: 1199(1216): 

-Nickname: Lackland, because he managed to lose a lot of French possessions. 

-His big enemy: Philippe Auguste had reformed his army and scored a remarkable victory, at the battle of Bouvines: English, Flemish and Germans ><French). At this stage King John loses the control of most of his possessions in France. 

-Consequence:  King John’s barons are unhappy, they are going to rebel and force the king to sign a document: Magna Carta,  in 1215( 63 clauses, some being more important than others. Magna Carta is confirmed in 1217, reconfirmed in 1225 and then reconfirmed in 1297, by kings wishing to provide a guarantee of good government and due process of law.
Magna Carta

Clause 1 in Magna Carta bears on the relationship with the church. John is in a weak position ( as he was facing determined opposition from rebellious barons) and has to secure good relations with the church. The king is courting the Pope for support and is thus ready to confirm the power of the church, this  marking a step away from whatever Henry II may have achieved on this score (= limiting church   power)
Clauses 7 and 22: money. One of the techniques used by John is to take advantage of the weak: example: widows of barons. He had found a system where when a baron died, there was a possibility to confiscate as much as possible. The barons did not like that too much. So you also have lots of clauses designed to protect property. The other thing that the king did was to (for money) regularly accuse barons of felony, and when the baron was a felon: the king confiscated the lands. The barons said: if you’ve got a traitor, his property must be confiscated but not for the personal profit of the King. That’s another clause.
-Clauses 38 and 39: Spoken word is not enough. You need reliable witnesses. In addition no one can be sentenced except “by the lawful judgment of his equals or by the law of the land”.  Clause 39 amounts to no less than a right to a trial by jury  and  guarantees impartiality as well as protection against judgements from above. These clauses are fundamental for their implication of the rule of law as the general principle of government in England.
As a caveat, it should be noted that because of the guarantees of judicial fairness in it, Magna Carta is also believed and seen (somewhat mistakenly – it is not literally mentioned) as the origin of “habeas corpus”. This expression, which does not appear in Magna Carta, literally means: you must have the body = the accused must be brought to court and must be granted a hearing before being sentenced or jailed. In other terms the king wants to see the accused in court. Blackstone, the most important legal authority in the 18th century ( the author of the fundamental Commentaries of the Laws of England), explained about “habeas corpus” :“ the king is at all times entitled to have an account why the liberty of any of his subjects is restrained”.

-Conclusions: On the one hand Magna Carta shows the political weakness of the king, the king is in “trouble”, has to be very “polite” with the church and with the barons (the King won’t cheat the barons’ widows anymore). But beyond these signs of temporary weakness, memories of a unified State with a guaranteed legal system hold fast. As Magna Carta makes open-ended universal promises of justice, England emerges as an advanced nation that  guarantees ‘liberties’ for the people, and  establishes justice to all. In particular, Magna Carta reinforces the jury of peers and the law of the land. Paradoxically however, Magna Carta also reinforces the King in his role as “fountainhead of all justice”, the obligation of justice the monarch owes to his subject in exchange for his loyalty. Still, Magna Carta is not a constitution, just a number of principles (and many specific remedies to royal abuse).
By the 1400s  an expression has taken form: “in line with common  law and equity”. It means decisions must be fair and honest. 

Common law offers the guarantee of a law applicable to all everywhere and is based on precedent. However, as excessive technicality and rigidities  soon became apparent, people would increasingly turn to the King as a judge of last resort.
· Equity became necessary because common law could not provide a remedy or a redress ( = reparation of, compensation for a wrong sustained or the loss sustained from this) . If you apply common law strictly you create an unfair treatment. You cannot apply principles blindly.

A higher court : the Court of Chancery gradually emerged as it became necessary to revise the other decisions, “to think”. The judge needs to apply a higher set of principles, to revise, to modify, to evolve from prior decisions: the concepts of “judge made law” and the independence of the judges stem from this. 

 This led to “equitable” legal remedies in a number of areas such as titles to property or in the form of “equity of redemption”.  

In the latter case, a remedy was offered to people who were unable to pay for the purchase of land in full, on time. In Common law, some sort of double penalty applied: the money was still due but the property was lost. The Court of Chancery was able to think up ways like  ‘”equity of redemption” whereby the late payer could redeem himself by paying additional interest but still recover the property that had been partially paid for.

